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Meetings the Executive Committee 


IHE twenty-seventh meeting the Executive Committee was held 

Tuesday, 29, the Raleigh Hotel, Washington, 
Present were Messrs. Patrick, president, Geiger, first vice-presi- 
dent, Fisher, second vice-president, Hennessey, secretary, Bingham, 
treasurer, Caldwell, Quigley, Spearman and Van Orsdel. 

The president announced that had appointed Mr. Thomas Little- 
page, Jr., serve member the Standing Committee Memorials 
fill the vacancy caused the resignation Mr. George Porter. 

For the Sub-Committee Liaison, Mr. Caldwell reported 
activities the Committee Administrative Law the District 
Columbia Bar Association (of which chairman) which has been 
making study standards and requirements for admission practice 
and discipline before federal administrative tribunals. also reported 
activities the Special Committee Uniformity Procedure before 
Federal Administrative Bodies the Association Prae- 
titioners (of which member). 

After discussion the Executive Committee unanimously agreed 
recommend the United States Court Appeals for the 
Columbia the adoption new Rule No. the following form: 


PROPOSED RULES FOR ADOPTION UNITED STATES COURT 

APPEALS FOR THE DISTRICT COLUMBIA 

THE FEDERAL COMMUNICATIONS COM- 
SSION. 


RULE 


appeal from any order decision the Federal Communications 
Commission under Section 402 (b) the Communications Act 1934 shall 
taken notice writing filed with the Court, accompanied statement 
reasons therefor, together with proof service true copy said notice 
and statement upon the Commission. The notice appeal shall set forth the 
nature the controversy, shall contain assignments error separately stated 
and numbered respect each and every error asserted and intended 
argued, and shall subscribed the appellant his attorney record. 

After the Commission shall have filed with this Court the originals 
certified copies all papers and evidence presented and the Commission’s 
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decision thereon the matter which the appeal taken, required law, 
the parties shall proceed follows prepare the record upon which the appeal 
will heard: 

(a) Within fifteen days appellant shall serve upon all parties and file with 
the Court the designation the portions the record, proceedings and evi- 
dence included. 

(b) Within ten days thereafter any other party the appeal may serve 
upon all other parties the appeal and file with the Court designation ad- 
ditional portions the record, proceedings and evidence included. 

(c) Testimony witnesses designated for inclusion may either 
rative question and answer form. party may prepare and file with his 
designation condensed statement narrative form all part the testi- 
mony, and any other party the appeal, dissatisfied with the narrative state- 
ment, may require testimony question and answer form substituted 
for that part with which dissatisfied. 

(d) All matter not essential the questions presented 
the appeal shall omitted. Formal parts all exhibits and more than one 
copy any document shall excluded. Documents shall abridged 
omitting all irrelevant and formal portions thereof. For any infraction this 
rule for the unnecessary substitution one party evidence question 
and answer form for fair narrative statement proposed another, the Court 
may withhold impose costs the circumstances the case and discourage- 
ment like conduct the future may require; and costs may imposed upon 
offending attorneys parties. 

(e) Instead serving designations above provided, the parties 
appeal may written stipulation, filed with the clerk this Court, designate 
the parts the record, proceedings and evidence included the record 
upon which the appeal will heard, provided that such stipulation filed 
within period fifteen days after the Commission shall have filed the material 
required law filed it. 

The time for the taking any step herein provided may en- 
larged judge this Court upon motion and for good cause shown. 
any such step not taken within the time prescribed before the expiration 
the time enlarged order, motion dismiss the appeal for delay may 
made and shall granted unless good cause shall shown for the delay. 

the Commission shall fail file with the Court anything which 
material determination the case upon appeal any misstatement 
error contained any material filed the Commission, the parties 
stipulation, this Court, either before after such material filed with the 
Court, proper suggestion its own initiative, may direct that the 
omission misstatement shall corrected, and necessary that supple- 
mental filing shall certified and transmitted the Commission the Court. 

Where more than one appeal taken from the same order decision 
the Commission single record appeal may prepared agreement 
the appellants, containing all the material agreed upon the 
parties without duplication. 

When the question presented appeal can determined without 
examination all the pleadings, evidence and proceedings before the Com- 
mission, the parties may prepare and file statement the case showing how 
the questions arose and were decided the Commission and setting forth only 
many the facts averred and proved sought proved are essential 
decision the questions this Court. The statement shall include copy 
the decision order appealed from and copy the notice appeal with 
its filing date and shall filed with this Court within fifteen days after the 
Commission shall have filed the material required law filed it. 

Upon the completion the record upon which the appeal heard 
herein provided the clerk this Court shall docket the case the special 
calendar and the general rules the Court regulating the practice thereof and 
the requirements the printing records and filing briefs shall apply 
further proceedings therein, provided however, that cases where any party 
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permitted become party intervener the Court will make such adjustment 
extension the time for Oral Argument appears equitable under the 
issues presented. 


the time filing any brief, designation other document referred 
herein the party filing shall serve copy the same upon all other parties 
the appeal upon counsel record for such other parties 

After the determination appeal this Court copy the opinion 
and judgment will certified the Commission lieu mandate, usual 
course. 


The Committee further instructed the for- 
ward copy the proposed new rule Hampson Gary, Esq., General 
Counsel the Federal Communications Commission, and the Honor- 
able Frank Chairman the Federal Communications 
Commission, order that they might have opportunity comment 
upon the rule before was submitted the Court the Bar 
ation. 

Mr. Geiger reported the financial affairs the Association. The 
Executive Committee agreed that the policy making refunds mem- 
bers who joined the Association after the beginning the fiseal year 
was the proper procedure during the first year the Association but 
that the policy should discontinued the future. 

Mr. Geiger, chairman the Sub-Committee Arrangements, made 
report with reference the Spring Meeting the Association. The 
Executive Committee decided hold the meeting date between 
May and 15, the afternoon devoted golf and the evening 
informal dinner with entertainment. Members the Association 
are privileged bring guests who are either attorneys, members the 
Commission’s staff, connected with the communications industry. 

The twenty-eighth meeting the Executive Committee was held 
Tuesday, April 19, the Raleigh Hotel, Washington, 
Present were Messrs. Patrick, president, Geiger, first vice-president, 
Fisher, second vice-president, Hennessey, secretary, Caldwell, Quigley, 
Seott and Van Orsdel. 

The secretary presented the Executive Committee reply which 
had been received under date April from Hon. Hampson Gary, 
General Counsel the Commission, commenting upon the proposed new 
Rule No. Mr. Gary expressed the opinion that the proposed rule 
would bring about considerable improvement, but had several sug- 
gestions for minor changes. The Committee determined submit 
proposed rule the Court Appeals and, with Mr. Gary’s permission, 
copy his letter the same time. 

Mr. Geiger, chairman the Sub-Committee Arrangements, re- 
ported that the Spring Meeting the Association would held 
Monday, May 16, the Congressional Country Club. 

The Sub-Committee Constitution and By-Laws recommended 
that the By-Laws the Association amended reduce the number 
members the Committee Memorials from six three; estab- 
lish Committee Broadeast Practice and Procedure six members, 
and Committee Common Carrier Practice and Procedure three 
members. These proposals will submitted the meeting the 
Association May 16. 
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Treasury and Membership 


treasurer reports that May the Association had balance 
hand $1,051.65, unpaid bills $50.66, leaving balance 
$1,000.99. 
The secretary states that the same date there are 210 mem- 
bers the Association. 


May Meeting the Association 


RRANGEMENTS have been made for the May meeting the Asso- 

ciation held Monday, May 16. has been tentatively decid- 
that the meeting will held the Congressional Country Club, the 
afternoon being devoted golf, and informal dinner with entertain- 
ment will held the evening. hoped that all members the 
Association will able attend the meeting. notice the meeting 
explaining the plans detail will mailed every member the 
near future. 


Commission’s Law Department Reorganized 


Law Department the Federal Communications Commission was 
reorganized, the reorganization becoming effective 25, 1938. 
functions are divided into two separate branches: Radio 
Division and Radio Division Telephone and 
telegraph matters will handled the new Common Carrier Division. 
George Porter, Assistant General Counsel charge broadeasting, 
will charge Division covering applications, hearings, 
plaints, comments, and litigation. Bauer, Acting Assist- 
ant General Counsel, will Acting Assistant General Counsel charge 
Radio Division which will research, decisions, and 
appeals. James Kennedy, Assistant General Counsel charge 
telegraph, will head the Common Carrier Division handling both tele- 
graph and telephone matters. Theodore Bartlett has been assigned 
the office the General Counsel assistant. 

Mr. Porter’s division Deibler charge applications, 
Ralph Walker charge hearings and James Cunningham 
charge complaints and investigations. 

Mr. Bauer’s division will have direct charge appellate work and 
the writing Commission decisions. 

Mr. Kennedy’s division will take over the work previously handled 
the telegraph and telephone divisions. 

Reorganization was made necessary because the greater volume 
work pertaining matters compared telephone and 
telegraph matters. 
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Proposed Report Telephone Investigation 


proposed report the telephone investigation, which developed 
from Resolution No. the 74th Congress, was submitted 
the Interstate Commerce Committee the United States Senate and the 
Interstate and Foreign Commerce Committee the House Represen- 
tatives April 1938 the Federal Communications Commission. 
The report, comprising pages, 2140 exhibits and formal staff 
reports, has not yet been approved the Commission. The report 
comprehensive study the entire telephone industry. states that 
the national policy should the development progressively increas- 
ing volume and constantly improving quality national wire com- 
munications services progressively decreasing unit cost. The 
policy, the report states, may achieved giving the Federal Com- 
munications Commission authority review the Bell System policies 
promulgated the central management group American Telephone 
Telegraph Company, regulate costs and prices telephone equip- 
ment manufactured the Western Electric Company, review 
inter-company contracts, regulate Bell System require 
that Bell System activities limited the communications field, 
fix temporary rates whenever appears that the return the 
net book cost excessive with corresponding permission the company 
suggest rate revisions when the return inadequate; further, 
declaration Congress that the rate base for telephone companies 
should the prudent original cost including working capital less 
rued depreciation, the continuation Congress the appropriation 
adequate funds for the regulation the telephone industry, and last- 
ly, the enactment law which will provide for the payment the 
industry the costs incurred the federal regulatory commission. 
Commissioner Walker stated address delivered April 
1938 and carried over the Columbia System that the con- 
erete achievements which were brought about the investigation were: 


(1) Various reductions long distance telephone rates directly and in- 
directly attributable the Telephone Investigation, approximating $24,000,000 
per annum. The last general and substantial reduction long distance tele- 
phone rates became effective January 15, 1937. This reduction, though 
voluntary the part the Company, was made the suggestion the Com- 
mission and amounted something excess $12,000,000 per year. The re- 
duction meant very material saving long distance toll charges, for all dist- 
ances. Particular consideration was accorded calls distances under 243 miles, 
the area which the majority long distance occur. 

(2) Revision wire service charges radio stations, effecting reductions 
charges approximating $530,000 per year, and removing certain discrimin- 
ations. 

(3) Reduction discontinuance extra charges for the so-called hand 
set telephone, the several State jurisdictions, variously estimated approxi- 
mate $5,000,000 per 

(4) Improvements, the public interest, manufacturing and account- 
ing practices the Western Electric Company, subsidiary the American 
Telephone and Telegraph Company, engaged the manufacture telephone 
apparatus and equipment. 
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(5) liberalization licensing policies non-communications fields 
Electrical Research Products, Incorporated and Western Electric Com- 
pany, permit others manufacture certain items such equipment. 

(6) change policy the American Telephone and Telegraph Com- 
pany, least for the time being, beneficial the public, with respect toll 
rates, including willingness make indicated rate reductions and modifica- 
tions, and negotiate thereon. 

(7) Reduction the interest rate the American Telephone and Tele- 
graph Company temporary loans the Associated Companies from 
(5.88% net) (4.9%) October 1936. 

(8) Permission granted the American Telephone and Telegraph Com- 
pany the Western Electric Company manufacture and sell certain tele- 
phone devices connecting companies. 


Commissioner Walker approved the organization rate and 
research department within the Commission for the purpose studying 
telephone rate problems, the Commissioner believing that such study 
will permit the coordination facts presented the investigation 
such manner bring about rate reductions and adjustments 
company policy the public interest. The report points out the un- 
necessarily high cost rendering telephone service and that effective 
regulation the Bell System far operation, management, devel- 
opment and research, and telephone manufacturing are concerned re- 
quires effective regulation the central management group Ameri- 
ean Telephone Telegraph Company. 


Commission Rejects Resolution Regarding 
Congressional Investigation 


RESOLUTION introduced Commissioner George Henry Payne 

effect Congressional inquiry the entire subject com- 
munications and the Commission itself, was defeated vote 
when came for consideration April 13. Chairman MeNineh 
and Commissioners Sykes, Brown, Walker and Case voted against its 
adoption, and Commissioners Craven and Payne voted favor the 
resolution. Commissioner Walker offered statement the effect 
that investigation was matter for the judgment Congress itself, 
and that the Commission should neither advocate nor oppose such 
investigation. The text the resolution and Commissioner Walker’s 
statement follow: 


WHEREAS there have appeared print representations that 
this Commission members thereof are opposed investigation 
Congress, and 

WHEREAS the members this Commission neither fear 
investigation nor wish see blocked, and 
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WHEREAS the recent proposal the Commission conduct 
investigation its own has been effort fore- 
stall Congressional inquiry and attempt investigate itself, 
Therefore 

RESOLVED that the Chairman the Rules Committee the 
House Representatives notified that this Commission not 
only not opposed such Congressional inquiry, but welcomes 
both the entire subject Communications and the Commission 
itself. 


Commissioner Walker’s statement. 


“In the Matter Congressional Investigations. 

“Whether investigation governmental agency created Congress 
should made, wholly matter for the judgment the Congress itself. 
This Commission should neither advocate nor oppose such investigation. 
any time the Congress should see fit enter upon investigation which this 
Commission may concerned which may affected, this Commission 
should expect offer every facility its command assisting the active 
prosecution such investigation and making immediately available all 
the facts pertaining thereto. 

(signed) WALKER 
Commissioner.” 
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result the decision the United States Court Appeals 


Mackay Radio and Telegraph Company, Federal Communi- 


Commission, decided April 11, 1938, and reviewed page 
this issue the Senator Wheeler introduced bill the 
Senate amend Section 313 the Act 1934 
declaring that competition foreign radio telegraph communication 
shall considered the publie interest. The bill provides follows: 


enacted the Senate and House Representatives 
the United States America Congress assembled, That section 
313 the Communications Act 1934 hereby amended add- 
ing the end thereof the following new paragraph 

hereby declared the intention and policy the 
Congress prevent monopoly and encourage competition di- 
rect foreign radio telegraph communication; and, for the purposes 
this considering applications for licenses engage 
foreign radio telegraph communication, applications for 
modifications renewals such licenses, the Federal Communi- 
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Committees Formed Conduct Chain Broadcasting 
Investigation and Super Power Hearings 


April 1938 the Federal Communications Commission formed 

committee supervise the investigation chain broadcasting and 
monopoly the broadcasting industry which was ordered the Com- 
mission March 18, 1938. (See General Order No. 37, 
March, 1938, pp. 4-6) The committee consists Chairman MeNinch 
and Commissioners Paul Walker, Eugene Sykes and Thad 
Brown. 

the same time committee was also formed supervise the 
preparation for and the conducting the high power hearings now 
scheduled for hearing May 16, 1938. This committee consists Com- 
missioners Craven, George Henry Payne and Norman Case 
with Commissioner ex-officio member. 

April 11, 1938 the committee which supervise the Commis- 
sion’s investigation chain and monopoly the broad- 
casting industry elected Chairman chairman the commit- 
tee and Commissioner Brown vice chairman. the same day the 
committeee which was appointed investigate super power elected 
Commissioner Norman Case chairman the committee and Com- 
missioner Craven vice chairman. 

The committees are make reports the Commission with recom- 
mendations for action the Commission and will assume active 
tion over the work the Commission staff connection with the mat- 
ters delegated them. The Commission felt that these matters might 
handled more effectively division the work among the members 
the Commission. was stated that ‘‘through these committees the 
staff work which has been under way connection with these matters 
for some time may more effectively coordinated and more expeditious- 
brought 


Commission Requests Program and Personnel Information 


committee composed Commissioners Case, chairman, Craven 
and Payne and formed for the purpose conducting the super 
power hearings thought that was desirable have available such 
hearings complete information with respect the program service and 
personnel all existing broadcast stations operating between 550 
and 1600 ke. inclusive. April 22, 1938 the Commis- 
sion issued order requesting such stations file duplicate 
before May information their program service and personnel. 
Attached the order were two forms, one which requested informa- 
the paid all employees the station and 
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the other requested the number minutes devoted various classes 
programs, g., music, dramatic, variety, talks and dialogues, news, re- 
ligious and devotional, special events, and miscellaneous, the programs 
broken down both and sustaining bases 


Commissioner Brown Addresses Ohio Society 


OMMISSIONER Thad Brown attended the April meeting the 
Ohio Society New York April 21, 1938 the Pennsylvania 
Hotel New York City, and delivered address ‘‘Our Inland 
Seas.’’ The address gives picturesque description the historical de- 
velopment the Great Lakes and their importance the economic life 
the entire United States. stated that study the radio require- 
ments necessary desirable for ships navigating the Great Lakes was 
authorized act Congress approved May 20, 1937 attempt 
promote the safety life and property those navigable waters. The 
survey being conducted under the supervision Commissioner 
Brown. 


Commission Amends Order No. 


April 13, 1938, the Federal Communications Commission amended 
Paragraph Order No. adding (r), (s), (t) and (u) 
read follows: 


(r) Extensions time within which comply with techni- 
eal requirements specified authorizations, orders and rules 
releases the Commission. 

(s) Changes equipment necessary comply with technical 
requirements specified authorizations, orders, rules releases 
(except formal applications). 

(t) Representations compliance with technical require- 
ments specified authorizations, orders, rules releases (except 
formal applications). 

(u) Operation with licensed, new modified equipment 
temporary location with temporary antenna system case 
when, due causes beyond the control the licensee, 
impossible continue operating the licensed location. 


Paragraph Order No. authorizes the Chief Engineer the 
Commission pass upon the matters contained the paragraph. The 
effect the above amendment increase the number matters which 
the Chief Engineer the Commission can approve disapprove. 
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Commission Amends Order No. 


April 1938 the Commission amended its Order No. 38, dated 
March 23, 1938, stating that would unnecessary, the 
present time, for radio stations respond Item Page the 
Order, which reads follows: 


“State the amount the difference between the network revenue reported 
above and the amount net billings users for such network broadcasting with 
respect the time this station. 


The subject matter Order No. was the March 
1938 issue the JouRNAL, page 


Standards Good Engineering Practice Applicable 
Non-Commercial Broadcast Stations 


the January 1938 issue the JoURNAL, there reprinted pages 
and the new rules the Commission relating non-commercial 
educational stations. April the Commission released its 
standards good engineering practice applicable such stations. 
These standards are follows: 


Rule 1058. (d) specifies that the transmitting equipment all non-com- 
mercial educational broadcast stations shall designed, constructed, installed 
and operated conformity with the requirement good engineering practice 
specified from time time the the location the 
transmitter shall conform with the same requirements. The general principles 
these requirements insure satisfactory service from the station are enunciated 
below for the guidance applicants and licensees. These principles are based 
the best information available this time but since the development 
transmission and reception the very high frequencies only the early 
stages, these standards may departed case experience warrants the 
same. Each case will treated its individual merits details. The 
general principles are follows: 


Transmitter and Antenna Location 


accomplish satisfactory coverage any area, necessary that the 
transmitter and antenna located near the highest point such area 
and near the center thereof obtainable and yet meet the height require- 
ments. The area desired serve may only section the city, and the 
site should permit placing the antenna higher than the surrounding buildings 
from the antenna. compromising between height and central location, 
generally considered the height more importance. Any area behind 
large hill valley out line sight the antenna may receive material- 
reduced signal depending upon several factors the formation the 
hill, distance, receiving conditions, etc. 
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Antenna System 


Since the frequencies allocated for this service, one half wave length 
only approximately feet, the antenna system design may vary within wide 
limits without unreasonable expense even for very elaborate installation. 
has not been definitely determined whether horizontal vertical polarization 
superior. However, considered that the frequencies these stations 
horizontal polarization (radiating element horizontal) superior for general 
broadcast purposes. 

addition meeting the above requirement relative location, the an- 
tenna itself should above the immediate surrounding obstructions explained 
above. Where central location not obtainable, directional antenna for in- 
creasing the service the further areas should considered. cases where 
the radiating elements are horizontal, consideration should given concen- 
trating the radiation small angle with the horizontal means several 
elements and also avoid directional properties the horizontal plane when 
not desirable, elements different vertical planes are necessary. 


Transmitter Design and Construction 


The transmitter shall capable delivering satisfactorily the authorized 
power with modulation least per cent with combined audio frequency 
harmonics generated the transmitter not excess per cent. The sys- 
tem modulation not prescribed, but must system that has been tested 
and proven satisfactory operation. The carrier hum and extraneous noise 
level shall kept minimum and shall least decibals below 100 
per cent modulation. Automatic frequency control shall provided for auto- 
matically maintaining the operating frequency within 0.01 per cent the as- 
signed frequency. Adequate margin shall provided all component parts 
avoid over-heating the maximum rated power output. The maximum 
output power rating will accepted that given the manufacturer unless 
appears unsatisfactory. The transmitter shall constructed keeping with 
modern practice frame, panels and mounting, complete shielding, safety 
life provision, proper wiring, adequate meters (plate voltage, total plate cur- 
rent, output current, and others, required) and control facilities. 


Installation Equipment 


The installation must made suitable room with exposed high 
voltage leads connections. The output connection shall made through 
suitable bushings minimum length and with protection from contact. 
transmission line antenna recommended all except very special cases. 
operator required duty during all operation, suitable facilities for 
his welfare and comfort shall provided. 


Operation Station 


The transmitter shall tuned and operated that harmonics and spurious 
radiations are reduced minimum keeping with current practice. Per- 
centage modulation should maintained high practical without over- 
modulation such extent cause excessive distortion spurious emis- 
sions. Adequate facilities for checking the modulation and general operation 
are required. frequency monitor required Rule 

Any phase construction, operation, etc., which not clear from these 
specifications, shall further determined from the standards good engineer- 
ing practice applicable standard broadcast stations insofar not disagree- 
ment with these standards.” 
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Reforms Administrative Practice 


NDICATIONS are that during the coming year there will con- 

centrated effort achieving certain badly needed reforms federal 
administrative practice. Movements this end have originated inde- 
pendently several different quarters. 

Several months ago the president (H. Driscoll) the 
ation Practitioners before the Interstate Commerce Commission ap- 
pointed Special Committee Uniformity Procedure before Federal 
Administrative Bodies, with Elmer Smith Chicago chairman, 
the other members being Louis Caldwell, John Esch, Ful- 
bright and Karl Loos, all Washington, This committee 
working conjunction with Commissioner Aitchison the Interstate 
Commerce Commission, who has for long time taken keen interest 
such matters. 

February 24, 1938, the president (Bolitha Laws) the Dis- 
trict Columbia Bar Association appointed Committee Adminis- 
trative Practice, consisting Louis Caldwell, chairman, John Dar- 
by, Arthur Deibert, Miller and George Maurice Morris. 
meeting the Association, held the Mayflower Hotel Washington 
March this committee rendered preliminary report which 
printed full the April issue the Association’s Journal. this 
preliminary report the committee outlined the general its work, 
listed the problems administrative practice which considered 
having general interest, and set forth immediate program activ- 
ity. The problems general interest were listed follows: (1) admis- 
sion to, and control over, practice before administrative tribunals; (2) 
uniformity procedure before administrative tribunals; (3) simplifica- 
tion appellate process; (4) proposed legislation affecting administra- 
tive practice; (5) liaison between the Association 
groups; and (6) administrative groups having organized represen- 
tation. The committee’s immediate program for undertaking 
study the group problems centering admission to, and control 
over, practice before administrative agencies. The report atten- 
tion the problems the following 


“An increasing number agencies impose formal requirements 
spect investigation applicants and admission, with complete 
lack uniformity. The multiplicity such agencies itself 
there means which person securing authority practice before one 
them may automatically have his right recognized the others. They differ 
vastly the extent which they admit laymen practice and their tend- 
encies impose requirements expert knowledge experience the subject 
matter condition eligibility. 

“The control practitioners before administrative agencies similar- 
confused situation. Disbarment from practice the District does not auto- 
matically entail disbarment from administrative practice. Many agencies exer- 
cise disciplinary powers over their practitioners (including number that not 
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impose formal requirements for admission), under varying conceptions what 
constitutes ethical conduct. Censure, suspension revocation one these 
agencies does not itself affect the right appear before the 
others, matter how serious the 


The committee has already made substantial progress the prepa- 
ration informal manual information covering list the 
agencies involved and description their several methods treating 
the subject which hopes able present the District Col- 
umbia Bar Association and other interested professional organizations 
early date. 


The Bill Establish Administrative Court 


March 17, 1938 there was introduced the Senate bill (S. 
3676). 


“To establish United States Court Appeals for Administration re- 
ceive, decide, and expedite appeals from Federal commissions, administrative 
authorities, and tribunals which the United States party has in- 
terest, and for other purposes.’ 


Inasmuch the bill proposes transfer the new court all juris- 
diction appeals from decisions the Federal Communications Com- 
mission both appeals from decisions radio applications 
which are now heard the United States Court Appeals for the 
District Columbia and appeals from other decisions which are now 
heard the District Courts throughout the United States), appro- 
priate that brief summary its provisions brought the attention 
members the Federal Communications Bar Association. 

The bill ‘‘United States Court Appeals for Adminis- 
tration’’ composed chief justice and ten associate justices, 
appointed the President (subject confirmation the Senate), 
and hold office during good behavior. Any one the justices may 
constitute division the for the purpose hearing and decid- 
ing appeals, and there provision for special divisions consisting 
three more justices for requiring consideration more than 
one justice. The decision any division deemed the decision 
the court and final unless within thirty days the party adversely af- 
fected files petition for review the whole court. This review 
whenever, the opinion the chief justice, necessary, 
upon the written request any associate justice. 

The jurisdiction the court extends those cases which there 
dispute between administrative authority and individual 
corporation. The review subject the following conditions: 


if 
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(1) the decision appealed must have been final; (2) the parties af- 
fected must have had notice and opportunity heard; (3) there must 
record the proceedings; and (4) there must statutory right 
either review proceeding novo before United States 
Court. 

The court’s jurisdiction specifically extended the decisions 
large number federal administrative agencies and tribunals, in- 
cluding the Board Tax Appeals, the Processing Tax Board Review, 
the Interstate Commerce Commission, the Federal Communications 
Commission, the Commodities Exchange Commission, the Federal Power 
Commission, the Federal Trade Commission, the National Bituminous 
Coal Commission, the National Labor Relations Board, the Securities 
Exchange Commission, the United States Maritime Commission, various 
orders the Agriculture, the Board Governors the 
Federal Reserve System, the Secretary Commerce, the Post Office 
Department, and the Federal Administration. 

appeal must taken within sixty days the decision 
of. objection may considered the court unless shall have 
been urged before the administrative agency. The court’s review 
limited questions law and the administrative findings fact, 
supported substantial evidence, are There provision 
for the taking additional evidence. The court may impose damages 
any case where the decision affirmed and the petition for review was 
filed merely for delay. The filing petition for review does not oper- 
ate stay but the appellant may petition for, and the court may 
grant, stay. The court’s judgment shall final, subject review 
the United States Supreme Court upon certiorari. There are other 
provisions which need not summarized. 

Hearings the bill began April 1938 and are still pro- 
eess before sub-committee the Senate Judiciary Committee, under 
the chairmanship Senator Logan Kentucky, with Senators King 
Utah, Burke and Norris Nebraska, and Austin Vermont mem- 
bers. the intention the sub-committee hear the matter very 
thoroughly. expected that early date the Special Committee 
Administrative Law the American Bar Association (which 
have meeting Washington early May) will appear oppose the 
bill and present proposal favored that committee. its Kansas 
City meeting 1937 the House Delegates the American Bar Asso- 
submitted the Association’s committee, differing radically 
from the bill introduced the Senate. Before the Associa- 
tion’s committee may propose support such bill Congress, how- 
ever, must have the approval the Board Governors the 
American Bar Association, which meets Washington May, shortly 
after the meeting the Association’s committee. 
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Recent Examiners’ Reports 


Application Durham Radio Corporation (WDNC), Durham, North Carolina, 
Docket No. 4525. 


The application Station WDNC was request change fre- 
quency from 1500 ke. 600 ke., increase its power from 100 watts 
kw., unlimited time, install new transmitter, employ di- 
rectional antenna for night use, and move the transmitter five miles 
new location. Although the Examiner found that need for ad- 
ditional service exists, and that the application may granted within 
the purview Section 307 the Act, was recommended that the ap- 
plication denied. The proposed would cause increased 
interference CMW Havana, Cuba. There was essential differ- 
ence engineering opinion whether the proposed directional antenna 
would meet Commission’s standards. was that the pro- 
posed directional antenna operating with kw. power input would de- 
liver field approximately millivolts per meter instead 
the 175 millivolts per meter indicated the expected field. conelud- 
ing upon this the Examiner stated 


the basis the engineering testimony developed the record, 
impossible determine whether the proposed antenna will will not render 
satisfactory service and will comply with the rules and regulations the Com- 


mission.” 


Application University (WILL), Urbana, Docket No. 4865. 


This was application the University owner and 
licensee Station WILL now operating 580 ke. with power 
daytime, increase kw. power. The Examiner recommended that 
the application granted, even though the operation the station 
proposed would cause some interference three other broadeast sta- 
tions. Station WKZO will limited the millivolt per meter con- 
tour and Station WCHS will limited the .78 millivolt per meter 
Station WIND already receives objectionable interference 
from Station WILL and the granting the application will result 
increase the size the affected area. 


need has been established the evidence for wider dissemination 
the educational programs offered the applicant, and given the additional 
power herein requested would enabled serve approximately 1,500,000 
greater population than now operated. 

“This application may granted within the purview Section 307 the 
Communications Act 1934, amended. 

“The interests Stations WCHS, WKZO, and WIND will not adversely 
affected material extent, compared the benefits derived the 
granting this application. has been shown that increased interference will 
occur that part the normally protected service area Station WIND 
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the State Illinois near Urbana. This area receives similar service that 
rendered Station WIND from stations situated the Metropolitan area 
Chicago. The increased power requested the applicant herein will enable 
Station WILL lay down stronger signal this area than present and will 
give the station wider coverage for the dissemination its educational 
grams. 


Application Bruce McConnell, Indianapolis, Indiana, Docket No. 4618. 


The application Bruce MeConnell was for authority 
struct and operate new station Indianapolis, Indiana, 
1500 ke., 100 watts night, 250 watts day, specified hours operation. 
The application requests the facilities Station WKBV Richmond, 
Indiana, miles from Indianapolis. The Examiner found that need 
does not exist for additional facilities Indianapolis, and recom- 
mending that the application denied further found that this appli- 
would not conform the policy expressed Section 307 (b) 
the Act. stated: 


“The granting the instant application for new station Indianapolis, 
Indiana, where two radio broadcast stations now operate and third has been 
authorized, would necessitate the deletion Station Richmond, In- 
diana, which the only station located there, and would, therefore, not provide 
fair, efficient and equitable distribution radio facilities contemplated 
Section 307 (b) the Communications Act 1934, amended.” 


Application State Wisconsin, Department Agriculture and Markets 
(WLBL), Stevens Point, Wisconsin, Docket No. 4820. 


This application Station WLBL requests authority operate 
ent Station WLBL operates during daytime hours only. The Examiner 
found that the proposed program service would interest the 
listeners, would contain many educational and agricultural features, and 
would more adaptable for during the evening hours. 
However, the proposed operation would cause serious objectionable inter- 
ference the present service areas Stations WBEN and WKY. 
recommending denial the application the Examiner stated: 


“It contended behalf the applicant that the granting the present 
application would not cause objectionable interference the operation other 
stations the same frequency computed the basis proposed the Havana 
Agreement. The applicant bases its contention upon the fact that the 
the signals Stations WJAX, WKY, and WLBL WBEN would the 
order 212 microvolts per meter and that the signal delivered Station 
WLBL WBEN would 175 uv/m and would not, therefore, exceed the 
standard proposed the agreement. sufficient this point note that 
the Havana Agreement has not been ratified the United States Senate, and 
further that stations operating regional assignments are entitled, pursuant 
good engineering practice, protection their mv/m contour. stated 


“4, 
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heretofore, the operations Stations WBEN and WLBL proposed would 
result mutual objectionable interference the 3.5 mv/m contour each 
station. 

“It further argued behalf the applicant that Station WLBL being 
non-commercial station and operating without profit should given, under 
Section 307 (b) the Communications Act 1934 amended, preference over 
localities which now receive service from more than one broadcast station lo- 
cated those areas. The State Wisconsin its operation Station WLBL 
operates the station corporate legal individual and not governmental 
agency (City New York Federal Radio Commission—36 (2d) 115). 

“The effect granting the present application from Station WLBL would 
deprive other stations part the privileges heretofore assigned 
them. This specifically prohibited unless there compelling reasons therefor 
(Chicago Federation Federal Radio (2d) 422).” 


Application Egeland, Fort Dodge, lowa, Docket No. 4638. 


This application requests authority construct and operate new 
broadcast station Fort Dodge, Iowa, 1500 ke., 100 watts, daytime. 
The Examiner recommended that the application denied. Two the 
reasons for his recommendation were that did not affirmatively appear 
that the applicant was financially and technically qualified, and that the 
granting this application would result the use the 
frequency. 

coneluding that the granting the application would not 
use the frequency, the Examiner 


“The applicant proposes 100 watt daytime station operate from 7:30 
area where the local social, religious, educational, civic, 
and agricultural interests are shown embrace extensive area. Operating 
proposed, the station would not serve all the area within the city limits 
Fort Dodge with mv/m signal. would render mv/m signal prac- 
tically all Webster County, and small areas four adjoining counties. 
However, there very part the area from which the city Fort 
Dodge draws its commercial and other activities, and night service whatever 
proposed. The granting this application would be, therefore, unecon- 
omical use the frequency, and its utilization proposed would prevent its 
use for the benefit extensive area including the city Fort Dodge.” 


Application Laurence Martin and Lambert (KRQA), Sante Fe, New 
Mexico, Docket No. 4941. 


This application Laurence Martin, licensee KRQA, 
for consent voluntary assignment license Lambert. The 
price which the station was proposed sold was $14,000. The 
original cost the equipment was $6,594.28. The depreciated value 
only $550.50 less than the original cost. During the fiseal year from 
September 1936 August 31, 1937 the station made net profit 
$451.23 and during the 4-month period from September 1937 
December 31, 1937 the station suffered net loss $38.77. The assignor 
listed, addition the property heretofore shown, personal property 
worth $7,927, the property being composed going concern value, 
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$5,500; unexpired advertising contracts, $2,327; conduit and wiring, 
With reference this property the examiner stated: 


“The only portion this item $7,927 which may properly listed 
salable assets the Assignor, are follows: $500 portion the $5,500 item 
shown going concern value) which represents cash paid into the business 
the time purchased the station; $100 for conduit, wiring, etc., which makes 
total $600, and this amount, added the value the technical equipment 
which shown $6,594.28, makes total $7,194.28. The Assignor will 
not permitted attribute value any unexpired advertising other 
contracts, for two reasons: First, because the expense incident 
such contracts has been charged the operating expense the station; and 
second, because permit the Assignor sell any unexpired advertising con- 
tracts would permit him profit from the operation the station after 
has parted with the title and has transferred the license, which not 
considered the public interest, this would permitting former licensee 
continue reap profit long after has relinquished his license for the oper- 
ation the station, and would permitting him continue make profit 
from the use governmental gratuity which had once had the right use. 

“The item $5,000 denominated ‘going concern which the As- 
signor purchased along with the technical equipment the time bought the 
station may not added the value the station which has been fixed 
the Assignor the value for the station successful operation. 

“It would direct violation the law allow—in addition the value 
the properties business operation—‘going concern value’ separate 
item read into balance sheet attempt enhance the sale value 
the station. would permit the licensee sell his right use the 
assigned the license, receive money for divesting himself the 
icense 


The examiner found that the granting the would 
violate Sections 301 and 310 (b) the Communications Act 1934. 
this connection stated follows: 


“The Congress established this Commission Governmental Agency 
administer the Communications Act and enforce provisions thereof. When- 
ever licensee attempts sell his radio station and transfer the license held 
him for any amount money excess the value his station going 
concern, appears necessary, under the Act, for this Commission ascertain 
for what purpose this excess being paid, and appears that such excess 
being paid because the licensee transferring his license the purchaser 
his station, for any other purpose violation the Act, becomes the duty 
this Commission prohibit such refusing give its consent writing 
the transfer. 

“It elementary that business man does not ordinarily pay any amount 
money unless receives something return therefor, and the original 
cost and present value the radio station here involved, exclusive the item 
$5,000 claimed additional going concern value, but $7,194.28, then for 
what purpose the additional $6,805.72 being paid, not consideration 
for the transfer the license from the Assignor the Assignee. appears 
futile argue that this sum money being paid for any 
than the transfer the license, which amounts trading and trafficing 
radio frequencies, which prohibited the law. 

“The fact that this Commission approved the sale this station some 
time the past for $15,000 not controlling even persuasive fixing the 
value the station that this application should granted, each must 
determined upon the facts connection therewith.” 
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Application Tri-City Broadcasting Company, Inc., Schenectady, New York, 
Docket No. 4728. 


The Tri-City Broadeasting Company applied for authority con- 
struct new station Schenectady, New York 950 
ke., with power kw., unlimited time. some stage between the 
time the application was filed and the time when was heard the fin- 
ancial arrangements between the applicant and Charles Norris were 
and new arrangements for financial backing were made with 
Mr. Myer Schine. The hearing which was originally scheduled for 
January was until January 11. Counsel for the respond- 
ents objected the admission evidence relating the financial ar- 
rangements between the applicant and Mr. Schine the ground sur- 
prise, and asked that the application dismissed under Rule 103.8. 
Memoranda law were requested the examiner and duly filed. The 
motion for dismissal the application was denied the examiner’s 
report ‘‘upon the ground that the amendment does not change the re- 
quest for frequency, power, hours operation, equipment location 
the station, nor does aggrieve adversely. affect the interests 
other persons nor prejudice their rights.’’ 

The examiner recommended the denial the application, however, 
the grounds that the applicant was not financially qualified and that 
the proposed station would severely limited existing stations oper- 
ating 950 ke. 


Recent Commission Decisions 


the Matter Pacific Acceptance Corporation, San Diego, California, Docket No. 
2968. 


the Matter Smith, Keller, and Cole, San Diego, California, Docket No. 3939. 


The Commission determined deny the application the 
Corporation for new radiobroadeast station San Diego, 
California operate the frequency 1200 ke., 100 watts power, day- 
time only. The ground for the decision was that need had been 
shown for the proposed service. considering the question need 
the Commission decided that mere desire commercial organizations 
for low broadeasting rate does not itself justify the granting the 
application. There are two stations operating San Diego and the 
applicant proposed sell time approximately one-third 
below the rates the existing stations. There was evidence that 
either the existing stations had ever refused sell time ad- 
vertisers. denying the application the Commission stated 
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“While the two regional stations now licensed operate San Diego are 
affiliated with chains, those stations now devote considerable portion their 
time programs local character and not shown that these facilities are 
not capable rendering, are not actually rendering, adequate local serv- 
ice. The low rates that the applicant intends effect would quite probably 
ford radio-advertising outlet commercial organizations that have found 
the higher rates the two existing stations uneconomical. Where the existing 
facilities are adequate meet the need for local program service, the mere 
desire commercial organizations for low rate transmitting service for radio- 
advertising does not itself justify the granting additional facilities.” 


Smith, Keller and Cole, co-partnership, applied for authority 
construct new station San Diego, California 1200 
100 watts, daytime only. The Commission determined deny the appli- 
eation the ground that there was need for the service proposed and 
included its statement facts and grounds for decision precisely the 
same sentences which were quoted above from the Commission’s de- 
cision the Pacifie Corporation case. 

The Commission also found that the partnership was not financially 
qualified and this connection stated follows: 


“The question which before the Commission, and which must decide, 
whether there legal and factual certainty that there are sufficient funds 
available this joint enterprise finance the construction and operation 
the proposed station. There are assets now held the partnership name and 
the only funds available the partnership result from the provision the 
Articles Co-partnership that each partner shall contribute one-third the 
amount needed construct and operate the proposed station. That each part- 
ner legally bound furnish one-third the funds beyond doubt, but that 
each partner financially capable discharging this legal obligation doubt. 
The partner Keller financially capable performing his duty under the 
agreement. The only evidence the financial qualifications the partner 
Smith the very brief and summary statement that partner his assets, 
liabilities, and net worth. His assets are not listed detail. The standards 
value that used arriving the total valuation his assets are not shown, 
nor are there any facts the record from which this can determined 
inferred. However, whether Smith not financially qualified need not 
decided, because the total lack any evidence the financial qualifications 
the partner Cole alone decisive the question the financial qualifica- 
tions the partnership. The expressed willingness the partner Keller con- 
tribute all the necessary funds, does not preclude that partner from refusing 
contribute any funds unless the other partners perform their part the 
agreement. has legal right insist the strict terms the agreement. 
Since the Commission unable find that each partner financially capable 
performing the financial obligations imposed the partnership agreement, 
the Commission can not and does not find that the partnership financially 
qualified construct and operate the proposed station.” 


the Matter William Smith, Bogalusa, Louisiana, Docket No. 4669. 


This was application for new station Bogalusa, Louisiana 
1310 100 watts, unlimited time. The Commission decided deny 
the application the grounds that the applicant did not offer evi- 
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dence proposed program and that the operation the proposed station 
would cause slight objectionable interference the operation WSMB 
New Orleans. The Commission 


“The record silent what, any, service would rendered re- 

ligious, educational, civic, charitable, and other similar institutions the pro- 
osed service area. There also nothing this record concerning the availabil- 

ity talent for the presentation programs, although the estimate oper- 
ating expenses, item $150. carried for talent 

“There will interference the millivolt per meter day contour 
Station WSMB the area between Bogalusa and New Orleans. This inter- 
ference considered objectionable will occur within the normally pro- 
tected millivolt per meter contour WSMB.” 


the Matter Exchange Avenue Baptist Church Oklahoma City (KFXR), Okla- 
homa City, Docket No. 4329. 


the Matter Exchange Avenue Baptist Church Oklahoma City (KFXR) and 
Plaza Court Broadcasting Company, Docket No. 4235. 


These are two applications involving Oklahoma City, 
lahoma. Docket No. 4329 application for renewal license and 
Docket No. 4235 application for consent assignment license 
the Plaza Court Company. 

From 1929 1932 Mr. Thomason was the commercial manager 
and was paid upon percentage basis. 1932 the station 
was leased Mr. Thomason under agreement whereby was re- 
ceive full control over the equipment and operation the station, $600 
cash was paid the lessor and $75 per week during the period 
the lease. 1934 was brought the attention the lessor that 
the lease agreement possibly violated Section 310 (b) the Communi- 
Act 1934. result the lease was revised and control over 
the station was returned the lessor although Mr. Thomason remained 
the lessee the station. The lease was later extended until 1938 and 
the compensation the lessor was changed agreement pay 
percent the net income the station. 

1936 agreement was made between the Church and the Plaza 
Court Broadeasting Company whereby the Church agreed sell KFXR 
for $50,000 cash, the contract providing that the Church would have 
the right broadeast its Sunday morning services over the station for 
period years. was further provided that the purchaser 
should pay Mr. Thomason $15,000 consideration for cancellation 
the lease. The orginal cost the equipment was $4,422, the 
present value $3,011 and the replacement cost $4,067. The average an- 
nual income from the operation the station since 1932 between 
$7,000 and $8,000. 

The Commission determined grant both applications. With 
reference the application for renewal license the Commission 
found that the the present time has control the station. 
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The application for consent assignment license was granted with- 
out comment the Commission upon the great discrepancy between the 
consideration paid the and the actual value the techni- 
cal equipment. 


the Matter Bishop, Transferor, and Mrs. Ruth Roosevelt, Transferee, 
Fort Worth, Texas (KFJZ), Docket No. 4678. 


Forth Worth, Texas, and application was made the Commission for 
consent the transfer control the corporation Mrs. Ruth 
Roosevelt. The consideration for the transfer was $57,500. The physi- 
cal equipment the corporation cost $18,779.21; the depreciated value 
was $12,676.38 the replacement value was $18,730.01. There was listed 
asset the corporation the sum $13,397.60 which represented 
the estimated value certain contracts which had been procured for 
the sale time the station and which will transferred the pur- 
chaser along with the rest the equipment. There was also listed 
asset the sum $8,623.03 which represents money invested the 
majority stockholder building the station from new going con- 
During the fiscal year from June 1936 May 31, 1937 the 
station had net deficit $2,675.94, but the majority stockholder drew 
$6,600 salary. 

The Commission found that the granting the application would 
the interest, convenience and necessity and 
the Commission gave its consent the transfer. 


the Matter Juan Piza, San Puerto Rico, Docket No. 4309. 


This was application for construction permit construct and 
operate new radiobroadeast station San Juan, Puerto Rico, 1500 
watts watts day, unlimited time. The United Theatres, 
intervener, was applicant for new station San Juan and 
the hearing offered show that Mr. Piza had made false statements 
application Mr. Piza. Objection was made the admission 
evidence prove the false statements the ground that the Commis- 
sion had previously made full investigation the charges and had 
determined that the public interest, convenience and necessity would 
served granting the application Juan Piza for renewal license 
WNEL, station licensed Mr. Piza. The Commission held that 
the evidence should not admitted the ground that the intervener 
was unknown the Commission the time the investigation the 
charges was made and the time Juan Piza’s application for renewal 
was granted. ‘‘The intervener may not, this time and 
this proceeding, revive the charges.’’ 

The Commission determined deny the application the ground 
that need had been established for the proposed service. 


the Matter Ann Arbor Broadcasting Company, Inc., Ann Arbor, Michigan, 
Docket No. 4178. 


This was application for new special broadcast station Ann 
Arbor, Michigan 1550 ke., kw., unlimited time. The Commission 
determined deny the application several grounds, among them 
the lack financial qualifications, the lack adequate staff engi- 
neers, the fact that the program research and experimentation did 
not indicate reasonable promise substantial contribution the de- 
velopment and practical application high fidelity broadcasting, the 
fact that would interfere with the research program WQXR, and 
the fact that would receive interference from WQXR. 

With reference the program research and experimentation 
proposed the Commission stated 


“The program research proposed the applicant includes study 
antenna construction and operation determine possible methods whereby 
operators stations with directional antenna may determine operating power 
direct measurement. The applicant also proposes make study and 
analysis the impedance the towers the antenna, constructed, and 
the mutual impedance between the towers, with view determine the gain 
over one tower made possible using directional array, and take mea- 
surements and analyze the results distant points. studying the di- 
rectional array with respect impedance. the applicant proposes operate the 
station after signing off, with signal generator insignificant power, not only 
the assigned frequency but varying the frequency such manner 
permit tests under conditions 0.6 wave radiator. Experimentation will 
made with the ground system, commencing with radials equal one-fourth 
wave length, which will extended different intervals determine the pre- 
ferable length for ground radials. The applicant proposes vary the soil con- 
ditions around the ground system and make studies the signal radiated 
under changing soil conditions. 

“The applicant would undertake determine the ratio between noise 
level and signal level required for high fidelity reception, and for that pur- 
pose high fidelity receivers, with automatic recorder, would used business, 
residential, and areas. Field measurements and recordings would taken 
connection with observations the antenna under varying conditions. 
Studies nighttime radiation under changing operating conditions would 
undertaken after other stations the 1550 frequency have ceased operation, 
order avoid any question interference. The applicant proposes com- 
prehensive study listener response high fidelity broadcasting under practical 
operating conditions. Arrangements have been made for the use high 
fidelity receiving sets the station. Studies would made the listeners’ 
response high fidelity reception classrooms and homes, and information 
would compiled. Audio input circuit filters would placed the trans- 
mitter cut off audio frequency response successive frequencies 8,000, 
6,000, 4,000, and 3,000 cycles. These arrangements would made without in- 
forming the listeners. The purpose would test listener response and ob- 
servation high fidelity. 

“The Commission, however, finds that the program experimentation and 
research described the application, and reflected the testimony, would not 
involve any material development contribution the radio art, and that 
practically all the things proposed the applicant have heretofore been 
done, except far the particular experiments for the determination 
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antenna power direct measurement are concerned. The rules the Com- 
mission heretofore issued provide that the power broadcast stations may 
determined direct measurement. The method specified has been applied 
directional antennas success. The experimentation and research proposed 
would not result substantial contribution the radio art, assuming that 
such experimentation and research could accomplished the applicant. 
The only thing approaching such contribution the proposal for antenna 
experimentation. undertaking would subject serious limitations, 
the operation the directional system would have such protect the 
service now operating the frequency requested.” 


the Matter Edward Graham (WHBC), Canton, Ohio, Docket Nos. 4009, 
3951 3989. 


The applications Father Edward Graham were for renewal 
license, modification construction permit extend the completion 
date, and for voluntary assignment license and construction permit 
Station WHBC Canton, Ohio. The Commission granted the appli- 
although found that the entire authorized stock the Ohio 
Broadcasting Company, assignee under the contract purchase the sta- 
tion, ‘‘has been issued and held the Brush-Moore Newspapers, 
and that this company publishes the only daily newspaper Can- 
ton. The Commission stated 


“The Ohio Broadcasting Company qualified all respects carry out its 
proposals, and the three applicants, best qualified provide desirable 
service the public. The proposed assignee able pay the agreed purchase 
price and have sufficient funds remaining assure satisfactory operation the 
station the interests the public.” 


Recent Court Decisions 


Mackay Radio and Telegraph Company, Inc. Federal Communications Commission, 
al., Docket No. 6970. 


April 11, 1938 the United States Court Appeals for the Dis- 
trict Columbia affirmed the decision the Commission denying the 
application Mackay Radio and Telegraph Company, Inc. for licenses 
operate direct public radiotelegraph service between the Mackay 
stations Long Island and the stations the Norwegian Government 
near Oslo, Norway. The Telegraph Division the Commission had 
previously denied the applications and its action had been affirmed 
the full Commission. 

Appellant contended that the Commission erred its interpreta- 
tion the standard public interest, convenience and necessity, since 
the grant competing radio Norway would ‘‘end what ap- 
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The court (per Edgerton, J.) the various provisions the 
Communications Act relating monopoly (Sections 311, 313, 314) and 
eame the conclusion that although ‘‘the Communications Act forbids 
the licensing concerns which violate the anti-trust law does not ap- 
ply the radiotelegraph business the policy free competition, but 
contrary policy.’’ 

agreement two concerns exclude all others from com- 
petition obvious violation the Sherman Act. But either situation 
legal when brought about legally. The anti-trust laws are aimed 
private action, not governmental action. They not require the 
granting franchise license second service company 
which wishes compete with existing 

The court likewise denying appellant’s contention monopoly 
relied the policy established the Transportation Act 1920 (49 
U.S. (18)-(22), (2), §20 (a) (2). said that the stand- 
ard interest ‘‘as thus used not concept without ascertain- 
able criteria, but has direct relation the adequacy transportation 
service its essential conditions economy and efficiency, and ap- 
propriate provision and best use transportation Thus the 
court applied the policy regulated the field 
radiotelegraph service. See Sharfman, Interstate Commerce Com- 
mission Vol. III 356. 

The court held that the Commission’s findings fact were sup- 
ported substantial evidence. held that there were twelve basic 
facts which supported the Commission’s that public interest, 
convenience and necessity would not served the grant the ap- 
pellant’s applications. 

Appellant contended that the grant its applications would serve 
interest because its effect upon competition. argued that 
competition between radio and cable has legal The court 
held that there was substantial evidence support the finding 
tition and that ‘‘Section 314 the Act devoted 
wholly effort maintain competition between radio circuits the 
one hand and telegraph and lines the other.’’ 

was further held that the Commission was not required accept 
the declarations appellant’s witnesses that new cireuits were neces- 
sary; and lastly that the Commission had considered all the evidence 
and had not acted arbitrarily 


Tri-State Broadcasting Company, Inc. Federal Communications Commission, al., 
Docket No. 6931. Petition for Rehearing, decided April 1938. 


The Federal Communications Commission filed petition for re- 
hearing the above-entitled cause which alleged that (1) the court 
ignored the facts found the Commission with regard public 
need for the proposed service; (2) that the rule set forth the court 
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Saginaw Company Federal Communications Commis- 
sion had been ignored; (3) that the court ignored that portion the 
Commission’s Statement Facts and Grounds for Decision from which 
appeared that the Commission gave attentive consideration the evi- 
dence; and (4) that the court ignored the testimony witness for the 
intervener the probability commercial support for the new 
station. 

The per curiam opinion answering each topic the petition stated 
that there must ‘‘rational coherent relationship between the basic 
facts and the ultimate facts, that the latter shall flow logically from the 

Topics and were considered together. The opinion 

does not follow matter inference from the fact that 
Paso has its metropolitan area 118,461 people and, exclusive 
the metropolitan area 102,421 people, and that substantial trad- 
ing center with the various businesses described, and that has primary 
radio service from stations KTSM and WDAH and additional primary 
service from the Mexican stations XEJ, XEFV, XEF, and XEP, and 
secondary service during nighttime hours, that additional radio sta- 
ruling the Commission expert body that community the 
size and character and having the radio service above described 
need additional radio service.’’ 

addition this was pointed out that finding had been made 
that the existing service was inadequate inability supply the de- 
mands advertisers and performers the community. 

With reference the testimony intervener concerning probable 
commercial support, there was evidence the record support the 
contention that was expert. Indeed, even had qualified 
expert, the testimony admitted over appellant’s objection was not 
statement his opinion expert, but the statement the opinions, 
promises and commitments others. 


Libel and lowa Broadcasting Company, WMT Radio Station, 
Verne Marshall and The Gazette Company, not yet reported. Decided February 
25, 1938 the District Court lowa. 


Plaintiff brought joint action libel against three defendants. 
his petition alleged that Verne Marshall made the speech which 
contained alleged libelous statements and that was acting agent 
for the Gazette Company. The Iowa Company furnished 
the medium which the speech was broadeast. Defendant’s motion 
strike presented the issue whether not the alleged acts constituted 
libel slander. was conceded that the action was libel the defend- 
ants were properly joined, and the acts complained were slander, 
there was improper joinder parties because there was allegation 
conspiracy. 
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The question hinged the interpretation Section 13256 the 
1935 Code which 


libel the malicious defamation person, made public any 
printing, writing, sign, picture, representation, effigy, tending provoke him 
wrath expose him public hatred, contempt, ridicule, deprive 
him the benefits public confidence and social intercourse; any malicious 
defamation, made public aforesaid, designed blacken and vilify the mem- 
ory one who dead, and tending scandalize provoke his surviving rel- 
atives friends.” 


was held that ‘‘a careful reading this statute appears the 
court define libel the printing writing malicious 
and the defendants did not print write defamation. 

Compare this with Sorenson Wood, 123 Neb. 348, 243 82, 
wherein the Nebraska Court construed its statute’ and held that the 
broadeasting defamatory statements the libel. 
The decision the Sorenson case was also predicated the fact that 
the radio address had been written before the broadeast and was read 
the defendant. 

the present time, there decided conflict opinion the 
cases and among the writers whether the utterance defamatory 
words over the radio libel slander. 

The question was left open Miles Lowis Wasmer, 172 Wash. 
466, (2d) 847, 848, because the language was slanderous per se. 
Coffey Midland Broadcasting Co., Supp. 889, did not the 
question any length but intimated dictum that was libel. The 
ease can also distinguished the ground that the statements were 
libelous per se. 

The Weglein Golder, 317 Pa. 437, 177 47, were similar 
those Sorenson Wood, supra, that the the speech was 
prepared and delivered newspaper before was broadeast. The 
court held that delivery the speech newspaper was technical 
publication libel although there was proof actual publication. 

Singler Journal Company, 218 Wis. 263, 260 431-433, left 
the question open. 

Seelman, Law Libel and Slander, §7, Zollman, Law 
Air, §195, 125; Vold, The Basis for Liability for Defamation 
that the principles libel law should apply radiobroadeasting. 
Veeder, History and Theory the Law Defamation, Col. 33; 
Huston, Liability Broadeasting Companies, Ore. 149; and 
Haley, Law Radio Programs, Geo. Wash. 157, contended 


writes, prints, publishes any false and malicious libel con- 
cerning another, causes procures any such libel written published, 
shall upon conviction thereof, any sum not exceeding $500.” Section 
28452, Nebraska Code. The Nebraska Court interpreted “publication” broad 
enough include radiobroadcasting. 
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that the distinction between libel and slander has outlived its usefulness 
and that they amalgamated into single tort. Sprague, Freedom 
the Air, Air Law Review, 30-49, suggested that long dis- 
exist between libel and slander all radio defamation should 
regarded slander. 

Mr. Justice Pecora Locke Gibbons, 229 Supp. 188 (see 
JOURNAL, Jan., 1938, 11) held that the extemporaneous interpolation 
the defendant, commentator, actionable all, 
must considered slander. suggests that the ‘‘schism the 
law defamation between the older wrong slander and the newer 
one libel’’ cannot eradicated the courts. The permanency 
the written word must distinguished from the extemporaneous speech 
delivered through the facilities station, which 
different principle than the delivery the same speech over ampli- 
fier vast audience stadium. 


Unlawful Practice Law Radio Station—Rosenthal al. Shepard Broadcasting 
Service, Inc., (2d) 819. Decided February 1938 the Supreme 
Court Massachusetts. 


Plaintiff sought enjoin the two programs, the 
Common Troubles’’ and the ‘‘Good Will Court.’’ Both pro- 
grams offered legal advice persons who had submitted their prob- 
lems before the broadeast the conductors the programs. The de- 
cision silent whether the Common Troubles,’’ which or- 
iginated Boston, was commercially sponsored. The ‘‘Good Will 
was commercial program which originated New York 
studios. 

The court held that the giving legal advice constituted illegal 
practice the law since the statute (St. 1935, 346 §1) provides that 
corporation may not ‘‘give legal advice matters not relating its 
lawful business, practice law.’’ further held that the above prac- 
tice violated the confidential relation attorney and client and was 
inconsistent with the traditional standards the bar and the courts. 
reply the argument that the advice was gratuitously given and was 
designed assist indigent persons, the court said that finding had 
been made that persons seeking such advice were indigent and that the 
programs were commercially sponsored. 

Concerning the liability for the program which originated New 
York City, the court held: 


“It not necessary differentiate the liabilty the respondent 
touching these two programs. discussion required show that the re- 
spondent was liable under the statute for the one originated Boston and 
broadcast from its Boston studio.” See Coffey Midland Broadcasting Co., 
Supp. 889. 


civil damages were assessed against the defendant since both 
programs were discontinued within less than month after the filing 
the bill for injunction. 
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Wire-Tapping—Admissibility State, 197 605. De- 
cided March 10, 1938 Maryland Court Appeals. 


Defendant had been indicted for malfeasance office. order 
sustain the charges, the prosecution offered evidence which had been 
tained federal officers through the tapping telephone wires and 
the intercepting intrastate messages. Held that such evidence was 
admissible. 

The briefly touched the history unreasonable searches 
and seizures, its culmination and prohibition the Fourth and Fifth 
Amendments the Federal Constitution, and Articles and the 
Declaration Rights Maryland. The court construed 194 
Act 1929 (Md. Code, Supp. 1935, Art. 35, see. 4a) which provides: 


“No evidence the trial misdemeanors shall deemed admissible where 
the same shall have been procured by, through consequence search 
and seizure, the effect the admission which would compel one give 
evidence against himself criminal case.” 


held that the statute did not cover the wire com- 
munications and found support for its contention Olmstead United 
States, 277 438. The court referred section 605 the Com- 
munications Act 1934 and Nardone United States, not yet reported, 
decided December 20, 1937 the Supreme Court the United States, 
and held that they are applicable interstate foreign communications 
only, and since the passage the act section 605 has been construed. 
line with the latter construction, the ruling the Olmstead 
far federal courts are concerned, longer controlling.’’ 
(See December, 1937, March, 1938, pp. 20-22). 


Administrative Law—Werke Helvering, not yet reported. Decided April 1938 
the United States Court Appeals for the District Columbia. 


This case presented substantially the same question law that was 
raised Eastland Co., al. Federal Communications Commission, 
al., App. 316, (2d) 467. the former case, involving 
proceeding before the Board Tax Appeals, the case was originally 
heard before Board Member Lansdon. The latter denied the motion 
counsel for the Commissioner strike the testimony the sole witness 
who testified behalf the petitioner. The Board Member ruled that 
the Commissioner’s objection went the weight and not the material- 
ity the evidence. 

The term Member Lansdon expired, and the the case 
was turned over Member Turner who prepared and made the decision 
for the Division. writing the decision Member Turner ignored the 
oral testimony the witness which had been admitted over the objection 
Commissioner’s counsel. The decision the Board was predicated 
considerable extent the failure the petitioner produce writ- 
ten documents. The court stated: 
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“In such circumstances easy understand that the Member called 
prepare the decision might obtain imperfect picture the 
liminary and off-the-record colloquies would not appear, and rulings which the 
Member made but which did not comport with his successor’s view orderly 
procedure would naturally not make favorable impression.” 


the Eastland the alleged error was the change personnel 
the Division. Oral testimony had been introduced before 
the three members the Division. The personnel the Di- 
vision changed before the case was decided and two members who par- 
ticipated the decision were not present the hearing. The court 
held that ‘‘the partial change the personnel the Division which de- 
cided the did not invalidate its decision, for was nevertheless the 
decision the Division which acted the evidence.’’ The court intim- 
ated that petition for rehearing should have been filed, whereas the 
Werke case petitioner moved for review his case the Board 
which was denied without opinion comment. 

Mr. Justice Stephens dissented the case and stated that 
the procedure outlined the Communications Act and the Rules and 
Regulations adopted pursuant thereto was very explicit. was the 
opinion that Congress did not intend that the Commission should dis- 
pense with the ‘‘hearing witnesses those who are 
pare Smith State Y., 214 140, 108 214, and United 
States rel Chin Cheung Nai Corsi, (2d) 360, 361, with Van 
Buren Water Co. Van Buren, 152 Ark. 83, 237 696, and State 
rel American Telechronometer Co. Baker, 164 Wash. 483, (2d) 
1099. 

Although the Werke and Eastland can reconciled fact- 
ual basis, believed that they conflict principle. 


Cases Pending Court Appeals 


only scheduled for argument the May term the United 
States Court Appeals for the Columbia Woodmen 
the World Life Insurance Association Federal Communications 
Commission, al., No. 6994. Although several issues are raised ap- 
pellant’s notice and reasons for appeal, the principal points relied upon 
appear whether the Commission has the authority and jurisdiction 
grant application which does not conform its regulations and 
whether there any evidence the record support the Commission’s 
statement that the grant the intervener’s application would cause 
interference the appellant’s station. 

April 13, 1938 Station KFUO filed its notice appeal from the 
decision the Commission rendered March 1938, effective March 12, 
1938, denying KFUO’s application for construction permit 
its hours operation the 550 ke. and increase its power 
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from 500 watts night, kw. day kw. night, kw. day. The reasons 
for the appeal were that the Commission’s decision was arbitrary and 
and that was based upon erroneous conclusions and im- 
proper construction the evidence, that basie findings sufficient 
sustain the order were not made and that the Commission erred 
failing conclude that the present time-sharing arrangement with KSD 
not equitable distribution and use the 


Law Review Comments 


March issue the George Washington Law Review contains 

page 326 editorial note Effect the recent wire-tapping de- 
cisions and the admissibility illegally obtained evidence.’’ The note 
discusses the cases bearing the subject and argues that the decision 
the Supreme Court the United States Nardone United States, 
Sup. Ct. 275, probably erroneous and not required Section 605 
the Communications Act 1934. 

The same issue the George Washington Law Review also contains 
featured editorial page 313 Professor James Forrester Davison 
entitled ‘‘Do Government Attorneys Welcome Direct 
which are discussed reforms administrative procedure, particularly 
the bill sponsored the Special Committee Administrative Law 
the American Bar Association. The text the bill reprinted 
page 321. 

The April 1938 issue the American Bar Association Journal con- 
tains reprints several the addresses delivered the recent Cin- 
Conference Administrative Tribunals, arranged and organ- 
ized the Cincinnati Bar Association. The issue does not contain all 
the addresses but all them may found the April issue the 
Law Review. 
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